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AMENDMENT IN THE NATURE OF A SUBSTITUTE
Engrossed Original
_ B21-0351
December 15, 2015
A BILL

B21-0351

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To amend the District of Columbia Administrat 2 Procedure Act to allow public access to certain
body-worn camera recordings recorded by the Metropolitan Police Department; to amend
the Office of Citizen Complaint Review Establishment Act of 1998 to permit the Office of
Police Complaints to allow a potential complainant to view body-worn camera recordings
prior to the filing of a complaint; to am d the Fiscal Year 2016 Budget Support Act of
2015 to require the Mayor to collect additional data; to establish the Mectropolitan Police
Department Body-Worn Carmera Fund; and to adopt regulations governing the Metropolitan
Police Department’s Body-Worn Camer: ‘rogram.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this

act may be cited as the “Body-Wom Camera Program Amendment Act of 2015”.

Sec. 2. Title II of the District of Columbia Administrative Procedure Act, effective March

25,1977 (D.C. Law 1-96; D.C. Official Code § 531 et seq.), is amended as follows:

(a) Section 202 (D.C. Official Code § 2- 12) is amended as follows:

(1) Subsection (b) is amending b triking the phrase “A public body may establish
and collect fees not to exceed the actual cost ¢ searching for, reviewing, and making copies of
records.” and inserting the phrase “A public boc may establish and collect fees not to exceed the
actual cost of searching for, reviewing, redactin  and making copies of records.” in its place.

(2) Subsection (c) is aménded as wllows:

(A) The existing text is designated as paragraph (1).

1



40

4]

42

W w
o~ ud

i
i

(B) The nery designated paragraph (1) is amended by striking the phrase
“A public body” and inserting the phrase “Except as provided in paragraph (2) of this subsection,
a public body” in its place.

(C) A new paragraph (2) is added to read as follows:

“(2)(A) If the public record requested is a body-worn camera
recording recorded by the Metropolitan Police Department, the Department, upon request
reasonably describing the recording, shall within 25 days (except Saturdays, Sundays, and legal
public holidays) of the receipt of any such request either make the requested recording accessible

or notify the person making such request of its determination not to make the requested recording

- or any part thereof accessible and the reasons therefor.”.

“(B) A request for a body—woni camera ecording may only
be submitted 1o the Metropolitan Police Department.”.

(3) Subsecticon (d) is amended to read as follows:

*(d)(1) In unusual circumstances, the time lmits prescribed in subsections (¢} 1)
and (c)(2) of this section may be extended by written notice to the person making such request
setting forth the reasons for extension and expected date for determination. Such extension shall
not exceed 10 days (except Sat‘urda}.fs., Sundays, and legal public holidays) for records requested
under subsection (c¢)(1) of this section and 15 days (except Saturdays, Sundays, and legal public
holidays) for records requested under subsection (c¢)(2) ot this section.

“(2) For the purposes of this subsection, and only fo the extent necessary for
processing of the particular request, “unusual circumstances” are limited to:
“(A) The need to search for, collect, and‘ appropriéte}.y examine a |

voluminous amount of separate and distinct records which are demanded in a single request;
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“(B) The need for consultation, which shall be conducted with all
practicable speed, with anoéﬁer public body having a substantial interest in the determination of
the request or among 2 or more components of a public body having substantial subject-matter
interest therein; or

“(C) For body-worn camera recordings covered by subsection (¢)(2)
of this section, the inability to procure a vendor that is able to perform the redactions within the
25-day time period provided under subsection (c)(2).”.

(b) Section 204{a) (D.C. Official Code § 2-534) is amended by adding a new paragraph

(2A) to read as follows:
“(24) Information-ot-a-personal-nature-vihere-the-publie-diselosure-thereofwould

constitute-a-ctearly-unwarranted-invasion-ot-personal-privacy-inchading; butnetlimitedtoaAny

RR

body-worn camera recordings :corded by the Metropolitan Police Department:
s “(A) Inside a personal res;  nce; or

“(B) Related to an incident involving domestic violence as‘deﬁned in
section 3032(1) of the Domestic Violence Hotline Establishment Act of 2013, effective December
24,2013 (D.C. Law 20-61; D.C. Official Code § 4-551(1)), stalking as defined in section 503 of
the Omnibus Public Safety and Justice Amendment Act of 2009, éffective December 10, 2009
(D.C. Law 18-0088; D.C. Official Code § 22-3133), or sexual assault as defined in D.C. Official

Code § 23-1907(a)(7).

Se  —Seetion-S-of-the-Office-of CitizenComplaint Review Establishment-Aeto£1998;

Ll
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Seé. 43. Section 3004(a) of the Fiscal Year 2016 Budget Support Act of 2015, effective
October 22, 2015 (D.C. Law 21-0036; 62 DCR 10905) is amended as follows:
(a) Paragraph (6) is amended by striking the phrase “and”.
(b) Paragraph (7) 1s amended to read as follows:
“(7) How many Freedom of Information Act requests the Metropolitan Police
Department received for body-wom camera recordings during the reporting peviod, the outcome
of each request, including any reasons for denial. aud the cost to the Departiment of for complying
wiih each request, including redaction; and™.
(¢) A new paragraph (8) is added to read as follows:
“(8) How many recordings were assigned to each body-worn camera recording
category.”.
Sec. 54. Establishment of Metropolitan Police Department Body-Worn Camera Fund.
(a) There 1s established as a special fund the Metropolitan Police Department Body-Worn
Camera Fund (“Fund”) Which shall be administered by the Metropolitan Police Department.
(b) Funds from the following sources shall be deposited into the Fund:
(1) All fees that are paid as part of Freedom of Information Act requests for body-

worn camera recordings recor :d by the Metropolitan Police Department;



104

105

106

108

109

p—
b
<

111

112

118

119

120

121

(2) All monies appropriated to the Fund;
(3) Federal grants to the Fund; and
. (4) Private monies donated to the Fund.

(c) Money in the Fund shall be used for the purpose of procuring a vendor to perform any
necessary redactions of the recordings.

(d)(1) The money deposited into the Fund, and interest eamed, shall not revert to the
utestricted fund balance of the General Fund of the District 6f Columbia-at the end of a ﬁsqél
year, or at any other time.

(2) Subject to authorization in an approved budget and financial plan, any funds
appropriated in the Fund shall be continually available without regard to fiscal yearAIimitation.

Sec. 63. Title 2¢ of the District of Columbia Municipal Regulations is amended by -adding
anew Chapter 39 to read as follows:

3900 GENERAL PROVISONS

“3300.1. The purposes of this chapter are to establish rules for the Metropolitan Police
Department’s (“MPD” or “Department”™) Body-Worn Camera (“BWC™) Program and to
implement section 3003 of the Fiscal Year 2016 Budget Support Act of 2015, effective October
22,2015 (D.C. Law 21-35; 62 DCR 10905).

“3900.2. T-‘he intent of the BWC program is to promote accountability and transparency,
foster improved police-community relations, and ensure the §afety ot both MPD officers and the
public.

“3900.3. In addition to these regulations, the Chief of Police of MPD may issue policy

directives to members; those policy directives shall be published on the Department’s website at

hitp://mpdr “~.gov/page/written-directives-general-orders.
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3900.4. Members shall successfully complete MPD-offered or approved BWC training
prior to being issued a BWC.

“3900.5. When practicable, members shall inform contact subjects that they are being
recorded at the beginning of the contact and shall provide language access services to all limited
and non-English proficient persohs ina timely and effective manner.

“3900.6. Members may record First Amendment assemblies for the purpose of

" documenting viclations of law and police actions, as an aid to future coordination and deployment

of law enforcement units, and for training purposes; provided, that recording First Amendment
assemblies shall not be conducted for the purpose of identifying and recording the presence of
participants who are engaged in Jawful conduct.

2 73900.7. Members shall not create BWC recordings when they are:at or in ¢lose proximity

- to aschooi and are engaged in neog-critical contacts with students or mediating minor incidents

involving studenis. For purpeses of this section. “scnool” does 1ot ine™ '+ a coliege ‘or university.

£ +3900.8, Wﬁlen reviewing BWC recordings. members shall immediatelynotify Department
officials upon cbserving, or becoming aware of, an alleged violation ofDep.artment policies, laws,
rules, regulations, or directives.
<3600.9. (a) Members may not review their BWC‘l recordings or BWC recordings that have
been shared with them to assist in initial report writing,.

“(b™ Te Department shall not ~~3ume an advers~ *~*~~~e¢ when members amend

or supplement their initial reports if a review of the BWC recording prompts further recollection

of incident details.

[330]

3900.10. The Mayor may, on a case-by-case basis in matters of significant public interest

and after consultation with the Chief of Police, the Office of the United States Attorney for the
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District of Columbia, and the Office of the Attormey General, release BWC recordings that would
otherwise not be releasable pursuant to a Freedom of Information Act request. Examples of matters -
of significant public interest include officer-involved shootings, serious use of force b)./ an officer,
and assaults on an officer requiring hospitélization.

#3901 RETENTION OF BODY-WORN CAMERA RECORDINGS

“3901.1. Unless subject to the requirements of § 3901.2, a BWC recording shall be retained
by the Department for not more than ninety (90) calendar days from the date the recording was
created. All metadata shall be retained by the Departinent for not less than five (5) years.

“3901.2. The Department shall, through a policy directive, establish and make available on

its website retention schedules for a BWC recording that contains the following types of

. recordings:

“(a) Related to a criminal investigation;

“(p) Conduct by an MPD officer or civilian employee that is under investigation or the

«»v‘;_complaint;
“(c) Related to a death investigation;
“(d) BWC recordings that the Department has actual or constructive knowledge may be:
“(1) Subject 1o a civil litigation hold:
“(2) Subject to a FOIA request; or
“(3) Used for n‘aining purposes by the Department; and
“(e) Ovther categories of recordings that the Chief of Police believes determines should be

retained.

~ 3902, ACCESS TO BODY-WORN CAMERA VIDEO.
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“3902.1. The Department shall make unredacted BWC recordings available to the Office
of the United States Attomey for the District of Columbia, the Office of the Attorney General, and
the Office of Police Complaints.

“3902.2. The Department shall make BWC recordirigs available to law enforcement or
investigatory agencies, such as the Office of the Inspector General and the Office of the District
of Columbia Auditor, pursuant to the officers’ or agencies’ official duties. Nothing in this section
shall be construed to limit those entities’ authority under existing law. The cost of any required
redactions shall be borne by the Department.

#3902.3. A FOIA request for a BWC recording shall only be submitted to MPD.

“3902.4. The Office of the District of Columbia Auditor is authorized to share body-worn
camera recordings obtained by the Office from thy Department with the Council of the District of
Columbia.

- =39202.5. {a) Pursuant to poiicy directives adopted under the authornty of subsection 3900.3

of this chapter, Fthe Department shall make schedule a time for any ~~~son who is the subject of

-

a BWC recordings-availableforviewine, his or her legal representative, and the subject’s parent

or legal guardian if the subject is a minor, to view the BWC recording at & the Bistriet police station

n-the-tolewingsituations the police district where the incident ~~~r= =

“a)-A-persen-aHeginemisconductrelated-to-an-tnteractionwith-an-MPD-officer;
such-asrudeness-orunprofessionalism-on-the-part-of the-efficershall-be-able to-sehedule atime-to
view-unredacted-BWCC recordings-ofthe-ineident-at-the-police station-in-the-police-district-where
the-aleged-misconduct ocenrred-provided - that:

) Theperson-shall net-make-aeopy-ofthe BWC recordingand
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@) ! L pwC ling would-not—viol b individual
representativeshall-be-able-to-sehedule-a-time-to-viewunredacted BWCrecordines-of the-ineident
at-the-pelice-station-in-the-police-distriet-where-the-incident-eceurred: provided; that:

“(1) Neither Fthe person nor his or her legal representa*-"~ shall aet make

a copy of the BWC recording; and
“(2) Access to Fthe unredacted BWC recording would not violate the
individual privacy rights of any other subjectfsy of the recording-: and

“(3) Access to the unredacted BWC recording would r~* jeopardize the

safety of anv other subiject. , v

“(eb)(1) To receive a copy of the a BWC recording viewed pursuant to s-aperson

- under sugsiections (a) ex-{b) of this section, a person shall file a FOIA request with the Department;

provided,gthat there shall be no cost to the person for the production of the EGIA—request BWC
recording,.
“(2) Upon receipt of the copy of the BWC recording, the person may further

copy or distribute the BWC recording.

“3902.6. An individual seeking to obtain a copy of BWC recordings not covered by

subsec* -1 3902.5 thisseetton may submit a FOIA request to the Department for a copy ot the
recordings.
~3902.7. The Department shall engage academic institutions and organizations to analyze

the BWC program; provided, that any such relationships shall require the protection of any

_information or unredacted BWC recordings.
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“3902.8. The Department shall, through a policy directive, develop procedures to
implement this chapter and District law.
“3903 BODY-WORN CAMERA AUDITS AND DATA PROTECTION
“3903.1. The Department shall conduct audits of the BWC bfografn to assess the
following, at a minimum: ‘
“(a) Officer compliance with these regulations and any policy directives
1ssued by the Departinent;
“(b) Impact of the BWC program on reports submitted by officers;
“(c) Officer training and equipment needs;
“(d) Proper protection of individuals’ privacy rights;

“(e) The impact of BWCs «n the number and type of citizen complailnts

“(f) The 1mpact of BWCs cn the number of ase of force incidents:

“{g) The total number of contacts between police and the public; and

“(h) Maintaining proper and secure access to shared or retained BWC
recordings.

*3903.2. The Department shall regularly monitor the business practices of any
third-party entity providing services to the BWC program to ensure individuals’ privacy rights are
protected.

“3903.3. The Department may enter into agréements with other government
agencies to provide access to BWC recordings; provided, that any such agreement shall r'equil'e" '
the other agency to adhere to the individual privacy protections'vc()ntained in these regulations or

any policy directives issued by the Department.
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“3903.4. The Department shall strictly control access to BWC recordings and shall
identify each member who accesses‘BWC recordings. The Department shall perform quarterly
audits of member access to BWC recordings.

“3903.5. The individual who makes a BWC recording shall not have access to
delete the recording.

*3903.6. The deletion of any BWC recording shall be tightly restricted and shall
require written justification for the deletion.

*3903.7. If it is discovered through review, audit, or inspection that an individual
did not record a required event, the Department shall require the officer to provide written
just‘iﬁcation for the failure to record.

“3903.8. The Departarent shall regularly monitor its BWC recordings data
protection policies.

“3299. DEFINITIONS.
v 3999.1. When used in this chapter, the following terms and phrases shall have the
meanings ascribed:
“Body-worn camera (BWC) —means a camera system with secured internal
[ 2 .
memory for storage of recorded audio and video that is designed to be worn on the clothing of or
otherwise secured to a person.
“Department ~ means the Metropolitan Police Department.
“FOIA — means Title II of the District of Columbia Administrative

Procedure Act, effective March 25, 1977 (D.C. Law 1-96; D.C. Official Code § 2-331 et seq.).

11
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“Metadata — means descriptors which identify the time, date, location,
badge number linked to the creation ot the record and officer interaction/offense categorization of
BWC video recordings.

lect — means a pers~— " is not a=~ ~= -+ '~ enforcement officer
“Subject eans a pers vho 1s not g 1 '~--- enforce t offi

at the time of the BWC recording and who has bee~ =—~~orded by a BWC.

“Use of force — means any physical contact used to effect, influence, or
persuade an individual to comply with an order from an ofﬁc‘er. The term shall not include
unresisted handcuffing or hand control procedures that do not result in injury.”.

Sec. #6. Fiscal impact statement.

The Council adopts the fiscal impact statement in the committee report as the fiscal impact
statement required by section 602(c)(3) of the District of Columbia Home Rule Act, approved
December 24, 1973 (87 Stat. 813: D.C. Official Code § 1-206.02(c)(3)). -

Sec. 87. Effective date. _ .

This act shall take effect following épproval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), a 30-day period of congressional review as
provided In section 602(c)(1) of the District of Columbia Home Rule Act, approved December 24,

®

1973 (87 Stat. 8§13: D.C. Official Code § 1-206.02(c)(1)), and publication in the District of

Columbia Register.

12
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‘Chairman Phil Mendelson

' . AN AMENDMENT #1
Bill 21-351, “Body-Worn Camera Program Amendment Act of 2015
(Amendment in the Nature of a Substitute)
' December 15, 2015

RE: Prohibition of Recordings at or in close proximity to a School
Section 5, Page 6, Lines 137-139 (proposed Rule 3900.7) is amended to read as follows:

“3900.7. Members shall not create BWC recordings when they are at er-in-elose-
proximity-te a school and are engaged in non-critical contacts with students or mediating minor
incidents involving students. For purposes of this section, “school” means a facility devoted to

primary or secondary educ~*~ dees-notinclude-a-college-oruniversity.”. -

Rationale:

The term “school” is undefined in the ANS, other than that “school” doés not include a
college or university. Is it intended to cover only grades K-12, all schools public and private,
trade schools, facilities like the YMCA that offer classes, etc.?

Generally, the bill provides for the robust use of body-worn cameras, with a few exceptions
such as provided by this section. This amendment clarifies that the limitation on using body-
worn cameras applies only at K-12 schools. Note also: the limitation applies only when two
conditions are both met: (1) at a K-12 school and (2) when the officer is engaged in non-critical
contacts with students or mediating minor incidents involving students. .



COUNCIL OF THE DISTRICT OF COLUMwIA
Office of the Budget Director

g

Jennifer Budoff
Budget Director

FISCAL IMPACT STATEMENT

TO: The Honorable Phil Mendelson
Chairman, Council of the District of Colum &
, puteofCami 1)
FROM: Jennifer Budoff, Budget Director ) (“
DATE: December 15, 2015 '

SHORT TITLE: B21-351 “Body-Worn Camera Program Amendment Act of 2015”
TYPE: Amendment #1 |

RFOTESTED BY: _Chairman Phil Mendelson

Conclusion
This amendment will not have an adverse impact on the District’s budget and financial plan -
because there is no cost to the District associated with implementing this amendment.

Background -

This amendment clarifies that the limitation on using body-worn tameras applies only at or
adjacent to K-12 schools. Also, this amendment clarifies that the limitation applies only when
two conditions are both met: (1) at or adjacent to a K-12 school and (2) when the officer is

engaged in non-critical contacts with students or mediating minor incidents involving students.

Analysis of Impact on Spending
These amendments will not impact spending.

Analysis of Impact on Revenue
These amendments will not impact revenue.

1350 Pennsylvania Avenue, N.W. Suite 506, Washington DC 20004 (202) 724-8139
www.decouncil.us
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Clouncil-of the District of Columbia

1350 i’znnsylvmm Avenue NW, Suite 4
sshington, DL 20004
{207 7245026
MEMO DUN
TO: Chairman Phil Mendelson

FROM: Ellen Efros, General Counsel {ﬁ '
DATE: December 15, 2015

RE: Legal sufficiency determination for Amendment to the
Amendment.in the Nature of a Substitute to Bill 21-351,
the Body-Worn Camera Program Amendment Act of
2015.

The measure is legally and technically sufficient for Council consideration.

The amendment makes changes to the Amendment in the Nature of a
Substitute to Bill 21-351, the Body-Worn Camera Program Amendment Act
of 2015 by clarifying in new section 3900.7 of the District of Columbia
Municipal Regulations that the limitation on creating body-worn camera
recordings niear a school applies only “at or adjacent to” a facility devoted to
primary or secondary educatien.

I am available if you have any questions.
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Chairman Phil Mendelson

AN AMENDMENT #2
Bill 21-351 “Body-Worn Camera Program Amendment Act of 2015
: (Amendment in the Nature of a Substitute)
December 15, 2015

RE: Availability of Body-Worn Camera Video to the Council

Section 5, Page 8, Lines 181-183 (proposed Rule 3902.4) is amended to read as follows:

N ent shall make unrec~~*ed BWC re~~-"‘-1gs available to t*~ 1ppropriate
oV 2 or committ~~~ ~f “*3 Councr™' ~f the District of Columbla upon request of

T““ commn*"“’") BWC recordmgs 1n the possessmn of “=~ “ounc** ~+~"" not be Dubhclv

Rationale: -

The ANS suggests that the only way the Council can obtain a video is through the District
of Columbia Auditor, and even then it may be redacted. This amendment clarifies that the
videos may be shared directly, upon request of a committee — e.g., in the course of an
investigation.



COUNCIL OF THE DISTRICT OF COLUMBIA
Office of the Budget Director

O

Jennifer Badoff
Budget Director

FIS™** IMPACT S™* TEMENT

TO: The Honorable Phil Mendelson _
Chairman, Council of the District of Columbi

FROM: Jennifer Budoff, Budget Director

DATE: December 15, 2015
SHORT TITLE: B21-351 “Body-Wom Camera Program Amendment Act of 2015”
TYPE: Amendment #2

REQURSTED BY: Chairman Phil Mendelson

Conclusion _
This amendment will not have an adverse impact on the District’s budget and financial plan i
because there is no cost to the District associated with implementing this amendment.

Background
This amendment clarifies that body-worn camera video footage may be shared directly with the
Council by request of a committee in the course of an investigation. It also makes clear that a

member of the public cannot use the Council to circumvent the FOIA procedures set forth in the -
bill.

Analysis of Impact on Spending
These amendments will not impact spending,

Analysis of Impact on Revenue
These amendments will not impact revenue.

1350 Pennsylvania Avenue, N.W. Suite 506, Washington DC 20004 (202) 724-8139
www.dccouncil.us
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OFFICE OF THE GENERAL COUNSEL
Cotinail of the District of Calumbia
1350 Pepnsylvania-Svenus NW, Snite 4
Washingion, DC 20004

(202) 724-8026
MEMORANDUM
TO: Chairman Phil Mendelson

FROM: Ellen Efros, General Counsel 6ﬁ |
DATE: December 15, 2015

RE: Legal sufficiency determination for Amendment to the
Amendment in the Nature of a Substitute to Bill 21-351,
the Body-Worn Camera Program Amendment Act of
2015

The measureis legally and technically sufficient for Council consideration.

The amendment makes changes to thé Amendment in'the Nature of a
Substitute to Bill 21-351, the Body-Worn Camera Program Amendment Act
of 2015 by clarifying in new section 3902.4 of the Distriet of Columbia
Municipsal Regulations that: 1) the Metropolitan Police Department shall
make unredacted body-worn camera recordings available to the appropriate
oversight committee or committees of the Council of the District of Columbia
upon reguest by that committee or committees; and 2) body-worn camera
recordings in the possession of the Council shall not be available for public
disclosuré under FOIA,

I am available if you have any questions.




AN AMENDMENT

IN THE COUNCIL OF THE DISTIRCT OF COLUMBIA

Date: ' December 15, 2015

To: ©:11 11351, the “Body-Worn Camera Program Amendment Act of

271<” *—~endment in the Nature of a Substitute

Section 4 is amended as follows:
Subsection 3900.9 of the District of Columbia Municipal Regulations is repealed.
Fiscal impact statement: The amendment will have no fiscal impact.

~ Rationale: This amendment is necessary to ensure that officers may view body-worn camera
recordings before writing an initial report. Proposed subsection 3900.9 would prohibit officers
from taking such action; however viewing video before filling out an initial report enhances
policing and is a best practice recommended by the Police Executive Research Forum. Officers
frequently complete their reports hours after an incident has occurred and are trained to review
their notes before filing a report to ensure that details are as complete and accurate as possible.
Viewing the body-worn camera recording of an incident achieves the same goal of ensuring an
accurate accounting of what occurred. Moreover, officers may review video before making an
arrest in order to verify that the arrest is appropriate. The video may reveal that the suspect is not
the individual in the video or that the facts do not support a criminal charge. Thus the review can
help eliminate an inappropriate arrest and benefit the individual that was arrested.
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